IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MARILYN JOHNSON, et al.,
Plaintiff,
V. No. 00-2608 DV

CITY OF MEMPHIS,

Defendant.
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ORDER GRANTING PLAINTIFFS MOTION FOR PARTIAL SUMMARY
JUDGMENT

Before the Court is Plaintiffs motion for partial summary judgment as to the disparate
impact resulting from Defendant’ suseof thewrittentest inthe 2000 sergeant promotion processand
the disparate impact of the promotion tests and procedures of the 2003 sergeant promotion process,
bothinviolation of Title VII, 42 U.S.C. § 2000e. Plaintiffs seek partial summary judgment on the
limited issues of whether 1) the 2000 written test component of the sergeant promotions process
resultedin adisparateimpact on African Americansinviolation of 42 U.S.C. § 2000g; 2) Defendant
is ableto offer evidence that the test was job-related or consistent with business necessity; and 3)
the promotional process employed by Defendant in the 2003 sergeant promotions resulted in
disparateimpact for African-American paliceofficers, inviolation of 42U.S.C. §2000e. ThisCourt
has jurisdiction pursuant to 28 U.S.C. 88 1331 and 1334. For the following reasons, the Court
GRANTS Plaintiffs' motion for partial summary judgment.

l. SUMMARY JUDGMENT STANDARD
Summary judgment may be granted if no genuine issue of material fact exists, and the

moving party isentitled to judgment asamatter of law. Fed. R. Civ. P. 56. Material factsarethose



facts which are defined by substantive law and are necessary in order to apply the law. Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986). A

genuine issue for trial existsif the evidence would permit areasonable jury to return averdict for
the non-moving party. 1d.
In evaluating amotion for summary judgment, the evidence, facts, and any inferences must

beviewed inalight most favorable to the non-moving party. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S.574, 587, 106 S. Ct. 1348, 89 L. Ed.2d 538 (1986); Walbournv. Erie County

Care Facility, 150 F. 3d 584, 588 (6th Cir. 1998). Once a properly supported motion for summary
judgment has been made, the “adverse party may not rest upon the mere allegations or denials of
[its] pleading, but . . . mug set forth specific facts showing that there is a genuine issue for trial.”
Fed. R. Civ. P. 56(e). Summary judgment is appropriate when “therecord taken as a whole could

not lead arational trier of fact to find for the non-movingparty.” MatsushitaElec. Indus. Co., 475

U.S. at 587.

II. FACTUAL AND PROCEDURAL BACKGROUND

A. Promotional Process for 2000

Plaintiffs Marilyn Johnson and Phillip Jackson are African-American police officers who
were denied promotions to sergeant based in part on a test administered by Defendant. The
promotional process Defendant used originally included four factors: awritten test, apracticd test,
performance evaluations, and seniority. Those passing the written test were then required to take
the practical test. Finally, Defendant would congder performance evaduationsand seniority. Each
of thefour factors would be weighted to calculate atotal score. The weights assigned to the factors
were: 20 percent for the written test, 50 percent for the practical test, 20 percent for performance

evaluations, and 10 percent for seniority.



In scoring thewrittentest, Defendant first applied a“ cut score” of 70. Those making ascore
of 70 or above were considered to have passed the exam; candidates with scoresbelow 70 were not
permitted to move to the next step of the promotional process. However, when Defendant applied
the cut score of 70, it resulted in disparate impact to African-American candidates. Therefore,
Defendant adjusted the cut score to 66. As such, anyone scoring 66 or higher was considered to
have passed the written test and was allowed to continue in the promotional process by taking the
practical test. The 66 and above score was determined to be the score needed to ensure that the
results satisfied the Equal Employment Opportunity Commission’s (“EEOC”) four-fifths rule.

The second step was the practical test. However, during the administration of the practical
test, Defendant discovered that study materials had been leaked to certain applicants. In response,
Defendant eliminated the practical test entirely and relied on the written test, performance
evaluations, and seniority to make its promotional decisions. Thus, the weight distribution among
each of the three remaining factors was adjusted to alow for the elimination of the practical test.
Assuch, theweight assigned to the written test went from 20 percent to 45 percent, asdid theweight
assigned to performance evaluations. Based on the three factors, Defendant promoted the top 63
candidates. African-American patrol officerswho had been denied promotionsthenfiled this suit,
aleging discrimination pursuant to 42 U.S.C. 881981 and 1983, Tenn.CodeAnn. 84-21-401, the
Fourteenth Amendment’ sequal protection clause, city ordinances, and Title V11 of the Civil Rights

Act, 42 U.S.C. 8 2000e. Plaintiffs filed the instant motion for partid summary judgment with

To determine whether scores satisfy the four-fifths rule: first, a passing rate for African
Americansis calculated by dividing the number of African Americans passing the test by the
total number of African Americans who took the test . The same is done for white candidates.
The passing rate for African Americansis then divided by the passing rate for white candidates
to get aselection rate. If the selection rate is below eighty percent, the cut score resultsin
adverse impact under the EEOC’ s four-fifths rule.
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respect to their claim for disparate impact under Title VII.

B. Promotional Processfor 2003

Because of the long history of difficulties with discriminatory promotional practices,
Defendant took great pains to ensure that the 2003 test it employed wasjob-specific and tested the
skillsrequired for the postion of sergeant. Defendant hired a consultant, Dr. P. Richard Jeanneret
of Jeanneret and Associates, to create such atest. Following thetest, the Defendant |earned that the
test had a significant disparate impact on African Americans seeking promotion to sergeant, inspite
of the efforts made to avoid such aresult. However, Defendant relied on the test and promoted
accordingly, thus disproportionately promoting whites to sergeant positions. African-American
patrol officerswho had beendenied promotionsthenfiled thissuit, aleging discrimination pursuant
to 42 U.S.C. 881981 and 1983, Tenn.Code Ann. 84-21-401, the Fourteenth Amendment’s equal
protection clause, city ordinances, and Title VII of the Civil Rights Act, 42 U.S.C. § 2000e.
Plaintiffs filed the instant motion for partial summary judgment with respect to their claim for
disparate impact under Title VII.

[11. ANALYSIS

Plaintiffsallegethat the 2000 and 2003 written testswerediscriminatory inviolation of Title

V11 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2, which states in pertinent part:

(a) Employer practices

It shall be an unlawful employment practice for an employer--

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race, color,
religion, sex, or national origin.

42 U.S.C. 8§ 2000e-2. Suchdiscriminatory practices may include an employer’ stesting procedures

used in promotions. See, e.q., Watson v. Fort Worth Bank and Trust, 1487 U.S. 977 (1988). The




statute goes on to explain the shifting burden:

(K) Burden of proof in disparate impact cases

(D(A) An unlawful employment practice based on disparate impact is established
under this subchapter only if—

(i) acomplaining party demonstratesthat arespondent usesa particular employment
practice that causes adisparate impact on the basis of race, color, religion, sex, or
national origin and the respondent fails to demonstrate that the challenged practice
isjob related for the position in question and consistent with business necessity; or

(i) the complaining party makes the demonstration described in subparagraph (C)
with respect to an alternative employment practice and the respondent refuses to
adopt such alternative employment practice.

42 U.S.C. § 2000e-2.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the United States Supreme Court held

that Title VII forbids the use of testing that resultsin a discriminatory effect, regardless of intent,
unless the employer meets “the burden of showing that any given requirement (has) . . . amanifest
relationship to the employment inquestion.” 1d. at 432. The employer’s burdenonly arises after
the plaintiff has made out aprimafacie case of discrimination. To do that, the plaintiff must show
that the tests in question select applicants for hire or promotion in aracia pattern significantly

different from that of the pool of applicants. See McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802 (1973). If an employer then meets the burden of proving that its tests are job related, the
plaintiff then has the opportunity to show that other tests, without a smilarly undesirable racial
effect, would also serve the employer’'s legitimate interest in “efficient and trustworthy
workmanship.” Id. at 801. Such ashowing would be evidence that the employer wasusing itstests
merely asa*“ pretext” for discrimination. Id. at 804-805. Thus, to prevail ontheir Title VII claim,

Plaintiffs must first make out a prima facie case that the tests employed by the Defendant for



promotions had a disparate impact on African-American police officers.

A. Promotional Process for 2000

Defendant arguesthat, asto the 2000 test, Plaintiffs have not made out a prima facie case of
disparateimpact. For thefirst time, Defendant contendsthat the 2000 test did not result in disparate
impact. Defendant notesthat with the cut score of 66, the 2000 test satisfied the EEOC’ sfour-fifths
rule.

Although Plaintiffs agree that applying a cut score of 66 ensured that the test results would
not violate the EEOC’ sfour-fifths rule, they assert that it is not the sole measure the Court should
consider in determining whether or not atest resultsin disparateimpact. Instead, the Court should
examine other statistical evidence. The Court agrees.

The EEOC adopted the Uniform Guidelines on Employee Selection Process (*EEOC
Guidelines’), which define adverse impact as a“ substantially different rate of selection in hiring,
promation, or other employment decision which works to the disadvantage of members of a
[protected class].” 29 C.F.R. § 1607.16(B). One way to measure adverse impact isthe four-fifths
rule, but it should be used only to the extent that it is “useful in the particular setting of the case

under consideration for advancing the basic purposesof TitleVII.” |1sabel v. City of Memphis, 2003

WL 23849732 at 3, n. 5 (W.D. Tenn. 2003) (citations omitted). The EEOC Guidelines notethat the
four-fifths rule is not the only evidence to consider. “Smaler differences in selection rate may
nevertheless constitute adverse impact where they are significant in both statistical and practical
terms....” 29 C.F.R. 1607.4(D).

Plaintiffs’ expert, Dr. Richard DeShon, contends that the datistical evidence supports a
finding that the test resulted in “ substantial” disparateimpact which issignificant both statistically

and practically. DeShon Aff. at 8, 7. Infact, comparing the mean differencesin scores both before



and after the cut score was lowered to 66 showed a significant difference. 1d. at 6-7. Applying a
T-test analysisto comparethe mean difference between the two groups, there are between 2 and 3.5
standard deviations, depending on which comparison is being made. 1d. at 7. Dr. DeShon asserts
that thisisa“ substantial and statistically significant difference” whichisextremely unlikely to occur
dueto chance. Id. Furthermore, when applying the Z-test to compare the difference in pass rates
between African Americans and Caucasians, Dr. DeShon determined that the 2.74 standard
deviation is statistically significant and that the results are highly unlikely to occur by chance. Id.
at 8. Additionally, using the d score as ameasure of effect size to determine practical significance,
Dr. DeShon noted that there is a practical differencein test performance between black and white
officers. Id. at 7-8. Therefore, Plaintiffs have made a prima facie showing that the differencesin
selection rate are significant in both statistical and practical terms.

Defendant arguesthat the mean scores should not be considered. Instead, Defendant asserts,
the Court should only examinethe passrates after Defendant applied the 66 cut score. The cut score
of 66 was specifically calculated to make certain that the test satisfied the EEOC four-fifths rule
after Defendant determined that the test was discriminatory. However, once Defendant determined
that the test was discriminaory, it would be manifestly unfair to find that it became
nondiscriminatory simply because the Defendant found the specific cut scorethat satisfiedthefour-
fifths rule under the EEOC guidelines. Moreover, having eliminated the practical test, Defendant
weighted the written test so that the actual score would play a significant role in determining who
was promoted and who was not. Therefore, whether or not a candidate passed was not the only
concern.

The Court finds that Plaintiffs have established that the written test in the 2000 sergeant

promotion process caused a disparate impact on African Americans. Furthermore, Defendant has



admitted that the 2000 promotional processwasinvalid. See Order Granting Plaintiffs Motion for
Partial Summary Judgment at 2. Because Plaintiffs have established aprimafacie case of disparate
impact, the burden of production shifts to Defendant to show that the test was job related or a
businessnecessity. However, Defendant did not offer any proof that the written test wasjob rel ated
or abusiness necessity. Therefore, the Court grants Plaintiffs’ motion for summary judgment for
the Title VII claim of disparate impact as to the 2000 promotional test.

B. Promotional Process for 2003

Although Defendant does not dispute that the 2003 test was discriminatory, it argues that
summary judgment on only a portion of the Title V11 claim is not appropriate under Rule 56 of the
Federal Rules of Civil Procedure. However,

[nJumerous courts have, under certain circumgances, entertained and decided
motions for partial summary judgment which address particular issues rather than
claims.... A motionfor partial summary judgmentisrecognized asauseful pretrial
tool; the Advisory Committee Notesto the 1946 amendment to Rule 56 state: “ The
partial summary judgment is merely apretrial adjudication that certain issues shall
be deemed egtablished for thetrial of the case. Thistype of adjudication .. . serves
the purpose of speeding up litigation by eliminating before trial matters wherein
there is no genuine issue of fact.”

McDonnell v. Cardiothoracic & Vascular Surgical Assoc., Inc., 2004 WL 1234138 at 1 (S.D. Ohio)

(internal citations omitted).

In the instant case, Plaintiff offered substantial statistical evidence to show that the testing
procedurerelied on in the 2003 promotions had adiscriminatory impact on African Americans. Not
only have Plaintiffs successfully established such a prima facie case, but Defendant has readily
admittedthat the 2003 test used for sergeant promotionshad an adverseimpact on African-American
police officers.

The Court finds, therefore, that Plaintiffs have established a primafacie case of disparate



impact. Because thereisno genuineissue of fact concerning thisissue, in the interest of narrowing
the issues for trial, the Court will adjudicate thisissue. Accordingly, the Court grants Plaintiffs
motion for partial summary judgment as to the issue of disparate impact regarding the 2003
promotion test.

V. CONCLUSION

__ Fortheaforementioned reasons, the Court GRANT S Plaintiffs' motion for partial summary

judgment as to the disparate impact element of Plaintiffs’ Title VII claim.

IT ISSO ORDERED this day of February, 2005.

BERNICE BOUIE DONALD
UNITED STATESDISTRICT COURT




